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address for Customer;set forth above or to such other address as Customer may from time to time provide.
Customer shall pay invoices in accord with the Provisions of the Prompt Payment Act in the Code of Virginia.
|

4. ACCEPTANCE AND MAINTENANCE

41 Up(;n Cox’s determination that the Leased Fibers in the Route are ready for acceptance by
Customer,l’Cox shall perform testing on the Leased Fibers to determine the performance level of the Leased
Fibers. C@stomer shall have the right to have technicians present when such testing is performed. Cox shall
provide Clﬂstomer with a copy of the test results. Based on Customer’s review of the test results, the Parties

shall mutu“ﬁlly agree upon a list of deficiencies in the Leased Fibers (if any) to be corrected. Cox will correct
any such d‘aﬁciencies at Cox’s sole cost. Customer shall provide a notice of acceptance of the Leased Fibers
(“Acceptance™), in writing, when the Parties mutually agree that the test results demonstrate that the

performance level of the Leased Fibers is in conformance with the Exhibits and all product specifications set

forth ther in. Customer shall not unreasonably withhold, condition or delay this Acceptance. Customer’s
failure to Hrovide such notice of acceptance within ten (10) days after the Parties agree that the Leased Fibers
are in such|conformance, shall be deemed to be Customer’s Acceptance of the Leased Fibers.

412 In the event non-service affecting deficiencies are identified, Customer shall conditionally
accept the|Leased Fibers and shall commence payment of the fees as set forth in Section 3, subject to the
conditions|precedent for Acceptance identified in Section 4.1 (“Conditional Acceptance™). Cox shall, at its
sole cost, gorrect any. such mutually agreeable non-service affecting deficiencies within sixty (60) days of
Conditional Acceptance. When the Parties mutually agree that such non-service affecting deficiencies are
corrected, JSustomer shall promptly provide a notice of acceptance of the Leased Fibers, which shall not be
unreasonably withheld, conditioned or delayed. Customer’s failure to provide such notice of acceptance
within ten (10) days after the Parties agree that the Leased Fibers are in such conformance, shall be deemed
to be Custc‘ mer’s Acceptance of the Leased Fibers.

48 The Parties expressly agree that Customer may, prior to Acceptance and upon providing at
least five () days’ advance notice to Cox, re-test the Leased Fibers using its own equipment, provided that
such re-testing shall be at Customer’s sole cost and in such a manner that does not interfere with Cox’s
operations,

414 Cox shall be responsible for routine maintenance, as described on Exhibit B, of the Leased
Fibers and;rshall perform such maintenance at its expense; provided however, that Cox shall not be responsible
for the expense of mqmtenance or repairs to the Leased Fibers caused by acts or omissions of Customer, its
agents, employees or contractors. Customer agrees that Cox will have access to the cabling and conduit
facilities between the demarcation points containing the Leased Fibers in order to maintain the Leased Fibers,
and if necessary to upgrade Cox’s network. Customer shall provide prompt notice to Cox per the
Contact/Egcalation List regarding any condition affecting the service of the Leased Fibers. Cox’s
maintenance obligations shall be performed in accordance with industry standards. Customer shall cooperate
with Cox : ith respect to maintenance and repair of the Leased Fibers. Customer shall be solely responsible
for maintenance of Customer Equipment used in connection with the Leased Fibers. Customer’s Equipment
must be colf’tnpatible with the Leased Fibers and Cox may refuse to permit Customer to use certain Customer
Equipment in connection with the Leased Fibers if Cox determines that such Customer Equipment may: (i)
damage the Leased Fibers; (ii) interfere with or impair service over any of the facilities and associated
equipment|comprising the Cox networks; (iii) impair the privacy of any communications over the facilities

and associated equipment of Cox; or (iv) otherwise interfere with the operation of the Cox network.

415 To the extent any non-routine maintenance is required by an act or omission of Customer,
Customer shall pay arid reimburse Cox for Customer’s proportionate share of all costs and expenses incurred
by Cox in|connection with non-routine maintenance of the Leased Fibers (including repairs required as a
result of cable cuts ornatural or man-made disasters), within thirty (30) days of Customer’s receipt of Cox’s
invoice therefor. Customer’s proportionate share of such costs and expenses shall be determined and allocated
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e ratio to which the number of Leased Fibers bears to the total number of fibers within the affected
the fiber optic cable where the Leased Fibers are located. Non-routine maintenance is any
e and repa";ir of Leased Fibers that is not identified under routine maintenance, including repairs
a result of|cable cuts or natural or man-made disasters.

6 If Cox moves, replaces or changes the location, alignment or grade of any portion of Cox’s

network almng the Rogte that includes the Leased Fibers (“Relocation”), Cox shall provide Customer at least
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45) days prlor written notice thereof. If the Relocation is caused by an event of force majeure or
X is requlred to do so by any governmental authority or third party (including a taking by eminent
ustomer shall reimburse Cox for Customer’s proportionate share of the costs of the Relocation of
ork that 1ncludes the Leased Fibers, as reasonably determined by Cox. To the extent Cox receives
1ent from a third party which is allocable to the Relocation of Cox’s network that includes the
ers, Cox will credit or reimburse Customer for its share of the reimbursement attributable to the
ers. If Coxjrelocates its network, including the Leased Fibers, solely for its own benefit, Customer
required to reimburse Cox for the costs of the Relocation of Cox’s network, including the Leased

CONFIDENTIALITY

I Thei Parties agree to keep the details pertaining to this Agreement, including without

]jhe existenee of this Agreement and any information provided by one Party to the other Party

fidential except as required by law, franchising and regulatory authorities or lenders. In the event

of this Agreement is required by order of court or subpoena, the disclosing Party shall notify the

in sufﬁment time to permit the other Party to take appropriate legal action to prevent or limit such

Both Parties acknowledge that in the negotiation and performance of this Agreement,
1 and proprietary information of each has been and will be made available to the other. The Parties
e reasonable efforts to maintain the confidentiality of such material, but in no event lesser than
ith like material of the receiving Party. Except as required by law, neither Party will disclose the
informati(');n to any third party without prior written authorization from the disclosing Party, and
s the information received by it, except to those of its employees, agents, and consultants whose

duties justify the need for access to the information provided that such individuals are subject to obligations

of secrecy!
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and limited use commensurate in scope with this Agreement. These obligations will apply to
rmation as well as specific portions of the information that are disclosed in writing or other tangible
arked to inFicate its confidential nature. These obligations will not apply to any of the information

(a) i Was known to the receiving Party prior to receipt under this Agreement, as
monstrated by the receiving Party's records;

®) ! Was publicly known or available prior to receipt under this Agreement, or later
comes publicly known or available through no fault of the receiving Party; or

(c) \ Is disclosed to the receiving Party without restrictions on disclosure by a third
rty having\the legal right to disclose the same; or

(@) \ Is disclosed to a third party by the disclosing Party without an obligation of
nﬁdentlahty, unless such information must be retained by that Party for that Party to fulfill its
pal or cont‘ractual obligations under this Agreement; or

(e) ! Is independently developed by an employee, consultant, or agent of the receiving

Party without access to the information as received under this Agreement; or
|
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® The receiving Party is obligated to produce as required by law, lawfully issued
bpoena, ora court order, provided that the disclosing Party has been given notice thereof and an

opportunity tP waive its rights or to seek a protective order or other appropriate remedy.

\
2 Upon written request of a disclosing Party, the receiving Party will return all information

disclosed in written or: tangible form, and the receiving Party will destroy all of its copies, excerpts, or notes

made by it,

5.

which contain any portions of the information unless otherwise provided for by the Parties.
|

3 To the extent that particular information is subject to specific statutory confidentiality

requirements, the reqﬁirements of such statute, rather than this Section, shall be controlling.

6.

6.

W%RRANTIES & REMEDIES

\
1 The warranties, representations and remedies set forth in this Agreement constitute

the only warranties and remedies available to the Parties with respect to this Agreement and the
Leased Fibers. Except as expressly provided herein, Cox makes no warranties or representations,

written o

r oral, statutory, express or implied, including without limitation the warranty of

merchantability and the warranty of fitness for a particular purpose or use regarding the Leased

Fibers, all

6.

of which a;re expressly disclaimed.

|
2 Each Party represents that it has the right to perform as required hereunder, and that it is

an entity, duly organized, validly existing and in good standing under the laws of its origin, with all requisite

power and
terms.

i

6.

authority t"o enter into and perform its obligations under this Agreement in accordance with its

B Cox represents to Customer that the Leased Fibers have been installed in a workmanlike

manner and in accordance with the Exhibits to this Agreement. Cox further warrants that the Leased Fibers

will operat

Agreement.
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e substantlally in accordance with Exhibit B, Leased Fibers Specifications, for the Term of this
\

INI?EMNIFICATION

» the extent permitted by Virginia law, and without waiving any rights, claims or defenses of sovereign
mmunity by Customer, each party shall be liable for its own negligent acts and omissions.
|

LIMITATION OF LIABILITIES
|

{ NO EVENT SHALL COX BE LIABLE FOR DAMAGES FOR INTERRUPTION OF ANY
SSIONS THROUGH THE LEASED FIBERS, NOR SHALL COX BE RESPONSIBLE FOR
OR ERRORS IN SIGNAL TRANSMISSION, LOST DATA, FILES OR SOFTWARE
UNLESS CAUSED BY COX’S WILLFUL MISCONDUCT. COX SHALL NOT BE LIABLE
IAGE TO PROPERTY OR FOR INJURY TO ANY PERSON ARISING FROM THE
ATION, MAINTENANCE OR REMOVAL OF EQUIPMENT OR THE PROVISION OF

UNLESS CAUSED BY COX’S NEGLIGENCE OR INTENTIONAL MISCONDUCT.
PARTY WILL BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, INCIDENTAL,
PUNITIVE OR CONSEQUENTIAL DAMAGES (INCLUDING DAMAGES FOR LOST
OR HARM TO BUSINESS) REGARDLESS OF THE FORM OF ACTION, TO THE EXTENT
MAGES ARISE OUT OF OR IN CONNECTION WITH THIS AGREEMENT. THIS SECTION
SURVIVE|THE EXPIRATION OR TERMINATION OF THIS AGREEMENT.

DEFAULT / INTERRUPTION OF SERVICE




|
|
|
\
|
\

1 If a‘ y material event of default continues for thirty (30) days after written notice thereof,

the non-defauiting Party shall have the right, but not the duty, and solely at its discretion, to terminate this
Agreement, such termination to be immediately effective upon receipt of written notice.

9.
as set forth|i
service on.

2 If any portion of the Leased Fibers materially fails to meet the performance requirements
in Exhibit B, resulting in an interruption in Customer’s ability to use or a material degradation of
the Leased Fibers through no fault of Customer, or its agents, employees or contractors, then

Customer’s obhgatlon for payment hereunder shall immediately be suspended on a hour for hour basis for
the duratioh of such ‘mterruptlon or degradation until the same is cured as demonstrated by Cox to the

reasonable

satlsfactlon of Customer. The remedy provided in this Section 9.2 shall be Customer’s sole

and exclu[sitve remedy for interruptions or material degradation of service on the Leased Fibers, subject

to the ter ;

ination provision in Sections 9.1 and 9.2.
\

10.  INSURANCE

:
10.1 During the Term, each Party shall obtain and maintain the following insurance: (i)

Commercial General Liability with combined single limit of not less than $5,000,000.00 each occurrence or

1ts equlval'

the provisit
up to $1,0
policy or p

1(

nt; (if) Worker ] Compensatlon in amounts requlred by apphcable law and Employers L1ab111ty

2 During the Term, Customer shall obtain and maintain "all risk" property insurance in an

al to the roplacement cost of Customer Equipment utilized in connection with the Leased Fibers.

ns of Section 10.1 if it maintains an approved self-insurance program providing for retention of
0,000.00. ‘If either Party provides any of the foregoing coverage on a claims-made basis, such
olicies shaﬂl be for at least a three (3) year extended reporting or discovery period.

|
1}.3 Both Parties expressly acknowledge that a Party shall be deemed to be in compliance with

4 Unléss otherwise agreed in writing by the Parties, all insurance policies shall be obtained

and maintained with quahﬁed reputable insurers and each Party shall, upon request, provide the other Party
with an mshrance certificate confirming compliance with the requirements of this Section 10. The insuring

Party shall
Section 10

cause the other Party to be included as an additional insured on all policies required under this
The obllgat1on to maintain the foregoing policies shall begin on the Effective Date and shall

extend throughout the Term of this Agreement.

1

S In the event either Party fails to maintain the required insurance coverage and a claim is

made or suffered, such Party shall indemnify and hold harmless the other Party from any and all claims for

which the |

irequired i 1nsurance would have provided coverage. It is hereby agreed and understood that the

insurance 1equ1rements set forth above shall not be construed as a limitation of any potential liability on

behalf of e

G
any of the|
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other taxes
the extent’

ther Party.,

11.  UTILITIES

istomer hereby agrees to provide for and pay any and all charges for utility services rendered to
[eased Fibers on the Route.

). TAXES/RIGHT OF WAY CHARGES

pstomer agrees to pay any and all franchise fees, gross receipts, sales, use, property, excise and
and gover‘nmental fees directly applicable to the leasing of the Leased Fibers to Customer. To
that Cox incurs additional right-of-way (“ROW?™), pole attachment/conduit charges above and

| 6




beyond what it paid plrior to this Agreement which are directly related to the presence of the Leased Fibers
in the ROW, pole, oriconduit, Customer agrees to pay any such charges upon invoice by Cox. Each Party
shall be responsible for property taxes imposed on each respective Party’s personal property.

13. RECULATORY COMPLIANCE

|

Subject to the terms and conditions of this Agreement, Cox shall use commercially reasonable
efforts to maintain gdvernmental authorizations and regulatory approvals required, if any, for it to provide
the Leased|Fibers to Customer. Customer, at its own expense, shall obtain all regulatory approvals, permits,
and authorjzations for Customer’s use of the Leased Fibers. The furnishing of the Leased Fibers to Customer
under this Agreement} shall not be construed or deemed to be the provision of “unbundled loops” as that term
is commoﬁly understood in the telecommunications industry regardless of whether any of the demarcation
points identified in this Agreement terminate at a Cox building facility (e.g., collocation, headend, or master
telecommunication center owned or operated by Cox).

14.  MISCELLANEOUS

\
14.1 All right, title, ownership and interest in all the Leased Fibers provided by Cox hereunder
shall at all times remain exclusively with Cox.
1 ; 2 Customer shall not create or permit to be created any liens or encumbrances on the Leased
Fibers or an any of Cox s network or facilities. Customer will immediately, at its own expense, take such

s
action as may be necessary to duly discharge any such liens or encumbrances.

14.3 An}j/ work performed by either Party on the premises of the other Party shall be performed
while taking all necessary precautions to prevent the occurrence of any injury to persons or property during
the progress of such vglork.

14.4 Cus‘tomer shall immediately notify Cox by telephone (followed by written confirmation
within twenty-four hours) of any product used by Customer or any agent, affiliate or subcontractor of
Customer which fails; to comply with any applicable safety rules or standards of concerned governmental
agencies (1 cludmg the Environmental Protection Agency), or which presents a substantial risk to the public
health or of injury to the public or to the environment.

|

14.5 This Agreement does not make either Party the agent or legal representative of the other
oes not cr'jeate a partnership or joint venture between the Parties. Except as otherwise provided
h Party may engage in and possess other business ventures that are competitive with the services
] greement This Agreement is non-exclusive and either Party may enter into similar agreements
parties. Cox is not providing any regulated communication services under this Agreement.

1 .6 Thl‘s Agreement, together with all Exhibits, shall constitute the entire agreement between
the Partles‘ with respect to the subject matter hereof and no negotiations or discussions prior to the Effective
Date shall be of any effect, and all such discussions are incorporated herein. This Agreement shall inure to
the benefit|of and be binding upon the Parties hereto and their respective successors and assigns.
|

1 i If arlly provision of this Agreement is held to be invalid, illegal or unenforceable by a court
of compete nt _]urlSdlCthIl such provxslon will be ineffective only to the extent of such invalidity, so that the
remainder|of that prov151on and the remaining provisions of this Agreement shall be valid and remain in full
force and effect. Moreover, the Parties agree that the invalid, illegal or unenforceable provision shall be
enforced tg the maximum extent permitted by law in accordance with the intention of the Parties as expressed
by such p\ rovision, and the Parties shall negotiate revised provisions to replace such invalid provisions
consistentiwith the intent of the Parties where the intent of the Parties may be reasonably ascertained.




14.8 The right and remedies of the Parties shall be camulative and in addition to any other rights
and remed%es providet‘i by law or equity. A waiver of a breach of any provision hereof shall not constitute a
waiver of any other breach. The laws of the state where the most route miles of the Leased Fibers are located
shall govein this Agreement. THE PARTIES HEREBY WAIVE TRIAL BY JURY IN ANY ACTION,
PROCEEDING OR !COUNTERCLAIM (WHETHER IN CONTRACT OR TORT) BROUGHT BY
EITHER OF THE PARTIES AGAINST THE OTHER IN RESPECT OF ANY MATTER ARISING OUT
OF OR IN/CONNECTION WITH THIS AGREEMENT.

149 No %mendment to this Agreement or subsequent agreement concerning the Leased Fibers,
Route or this Agreement shall be effective unless made in writing and executed by authorized representatives
of the Parties. i
14.10 Al Lotices and other communications provided for herein shall be in writing and shall be
given by (i) personal ﬁlelivery, (ii) United States mail, postage prepaid certified with return receipt requested
or (iii) nationally recognized overnight courier (FedEx, UPS, Airbome), to the address set forth below or to
such otheriaddress as the respective Party may designate in writing. Notice shall be effective upon receipt:
\
(al If to Customer:

|
Cou:nty of Roanoke Virginia
Attn: Kate Hoyt
5204 Bernard Dr

Roalnoke, VA 24018

(b If tq Cox:

Cox Virginia Telcom, LLC

5400 Fallowater Lane, Roanoke, VA 24018
Attn: Russell Decker

540-777-7383

|
Wit:h a copy to:

Cox‘ Communications, Inc.
Attn: Mark F. Padilla
Vice President — Legal Operations
620§-B Peachtree Dunwoody Rd., 16" Floor
Atlanta, Georgia 30328
|

14.11 Cusitomer may not assign this Agreement, in whole or in part, nor sublet the Leased Fibers,
without the prior written consent of Cox, which Cox may withhold in its sole discretion. Cox may, without
Customer’s consent, t?ut with notice to Customer, assign its rights and obligations hereunder to any entity, or
to any affiliate of Cox or pursuant to a merger, stock sale or sale or exchange of substantially all the assets
of Cox. \

|

|

I%LIZ In n:o event shall Cox be liable for failure to perform its obligations hereunder where such
nonperformance is capsed, in whole or in part, by force majeuere, including, but not limited to, acts of God,
wars, riots| storms, floods, earthquakes and other causes not within Cox’s reasonable control.


































